
 

23 Camomile Street London EC3A 7LL TEL: +44 (0)20 7831 5873 
WEBSITE: www.datasoc.co.uk 

Company limited by guarantee. Registered in England and Wales No. 3822966. 
  

No responsibility can be accepted by the Association for action taken which is the result of information contained in this correspondence. 

 

12 April 2017 
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Dear Sirs, 

Money Laundering Regulations 2017: consultation 

The Depositary and Trustee Association (“DATA”) represents depositaries and trustees of UK based 
investment funds, including Open Ended Investment Companies (OEICs, also referred to as Investment 

Companies with Variable Capital), Unit Trusts and Authorised Contractual Schemes (ACS).      

As noted in our response to the consultation published in September 2016, it is important that in 
transposing the requirements of the 4MLD into the UK legislative framework that the transposition fully 

reflects UK legal structures, and responsibilities under the 4MLD are correctly and unambiguously 

assigned to parties most appropriate to perform those tasks.  

In the case of collective investment schemes, whether OEICs, unit trusts and ACS, responsibility for 

executing transactions in units/shares and maintaining unitholder/shareholder registers of the 

applicable scheme falls on the Authorised Fund Manager (AFM) as operator of the scheme. Therefore 
it is the AFM as operator of the scheme who would ensure money laundering obligations are properly 

performed.  

There are key differences in the role and responsibilities performed by trustees of unit trusts compared 
to other types of express trusts due to the division of regulatory responsibilities between AFMs and 

trustees of unit trusts. The trustee is the entity that performs the depositary function for a unit trust 
and has responsibility for custody of or control over fund assets, oversight of the activities of the 

Manager and protection of the interests of the beneficiaries, i.e. incoming, ongoing and outgoing 

share/unit holders. 
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We note the statement that several respondents to the initial consultation suggested exemptions for 

particular types of trusts.  The CP indicates that an investment trust is excluded from the definition of 
an express trust on the basis that the arrangement does not involve a transfer of legal ownership of 

property from the settlor to the trustee. DATA understands that an investment trust (as this term is 
commonly understood in the UK market) is a form of company and not a trust. Therefore, we seek 

confirmation that the intent of this statement in the consultation is to exclude unit trusts. 

 
DATA requests that HMT clarifies that the AFM, as operator of the scheme, is the entity responsible for 

ensuring adequate, accurate and up-to-date information on the beneficial ownership of the units in the 
scheme is held/maintained.  As noted above, the AFM is responsible for transacting units in the scheme 

with underlying unitholders and for maintaining the register of unitholders. Therefore the AFM is 
responsible for ensuring the anti-money laundering obligations of the scheme are complied with.  

 

We enclose a copy of our response to the initial consultation for ease of reference. 

Please do not hesitate to contact me if you would like to discuss any of the points we have raised.  

Yours sincerely 

 

 
 

 
 

Darren Banks 

DATA Chairman 
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11 November 2016 

Consultation on Transposition of 4MLD 

Sanctions and Illicit Finance Team 
1 Blue, HM Treasury 

1 Horse Guards Road 
London 

SW1A 2HQ 

 

By email to: aml@hmtreasury.gsi.gov.uk  

 

 

Dear Sirs, 

Consultation on the transposition of the Fourth Money Laundering Directive 

The Depositary and Trustee Association (“DATA”) represents depositaries and trustees of UK based 

investment funds, including Open Ended Investment Companies (OEICs, also referred to as Investment 

Companies with Variable Capital), Unit Trusts and Authorised Contractual Schemes (ACS).      

DATA welcomes the policy intention of the Fourth Money Laundering Directive (4MLD) to strengthen 

the anti-money laundering measures and to reduce the likelihood of financial structures being used to 

further activities related to crime and terrorism. However, it is important that in transposing the 
requirements of the 4MLD into the UK legislative framework that the transposition fully reflects UK legal 

structures, and responsibilities under the 4MLD are correctly and unambiguously assigned to parties 
most appropriate to perform those tasks.  

In the case of collective investment schemes, whether OEICs, unit trusts and ACS, responsibility for 

executing transactions in units/shares and maintaining unitholder/shareholder registers of the 
applicable scheme normally falls on the Authorised Fund Manager (AFM) as operator of the scheme. 

Therefore it is the AFM as operator of the scheme who would ensure money laundering obligations are 

properly performed. DATA believes this should properly be reflected when the 4MLD responsibilities are 
transposed. DATA’s responses to the applicable questions are attached to this letter.   
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Please do not hesitate to contact me if you would like to discuss any of the points we have raised.  

Yours sincerely 

 

 
 
 

Darren Banks 

DATA Chairman 
 

 
 

 
  



 

3 
 

DATA Response to HMT Consultation on the transposition of the Fourth 

Money Laundering Directive 

 
Chapter 10 – Beneficial Ownership of Legal Entities  

 
Question 60: The government welcomes any views on the issues highlighted in chapter 

10 and the PSC regime in itself. 

 
DATA notes that Open Ended Investment Companies (OEICs) and Investment Companies with 

Variable Capital (ICVCs) – which although identified separately in the consultation, are the same 
structure - have been identified as entities coming within the scope of the requirements to register 

information on beneficial ownership. DATA agrees with this assessment. However, in the context of 

UK legislation, authorised collective investment schemes, including OEICs/ICVCs, unit trusts and 
authorised contractual schemes, should be considered together as a category as, aside from 

differences in legal structure, they all share similar characteristics which are distinct from other legal 
entities.  

 

In the case of each of these structures, it is the AFM1 as operator of the scheme who is responsible 
for transacting units in the scheme with underlying unitholders and for maintaining the register of 

unitholders. Therefore the AFM is responsible for ensuring the anti-money laundering obligations of 
the scheme are complied with. When transposing the additional requirements of the 4MLD, the 

government should therefore ensure the responsibility for complying with these requirements clearly 
and unambiguously rests with the AFM as operator of the scheme, and not the depositary2. 

Furthermore, this legislation should be applied equally across all authorised collective investment 

scheme structures to ensure there are no ambiguities associated with a particular collective 
investment scheme structure, and no possibility of regulatory arbitrage or other unintended 

consequences for particular parties, such as the depositaries (or trustees) of collective investment 
schemes. 

 

Question 61: How often should a trustee be required to update the beneficial ownership 
information that they hold?  

 
Question 62: What other arrangements should the government consider as having a 

structure that is similar to express trusts?  
 

Question 63: What other arrangements should the government not consider as having a 

structure that is similar to express trusts?  
 

Question 64: Are there any further considerations that the government should take 
account of when developing the central register of trust beneficial ownership 

information? 

 
Chapter 10 of the consultation makes no distinction between different categories of express trusts. As 

noted in our response to question 60, unit trusts share similar characteristics to other types of 
collective investment schemes such as OEICs, and should therefore be considered separately to other 

types of express trusts. There are key differences in the role and responsibilities performed by 

trustees of unit trusts compared to those of express trusts due to the division of regulatory 
responsibilities between AFMs and trustees of unit trusts. The trustee is the entity that performs the 

depositary function for a unit trust.  
 

                                                           
1 Defined in the FCA Handbook as an ACD (Authorised Corporate Director of an OEIC/ICVC), an authorised 
contractual scheme manager or an authorised unit trust manager. 
2 “Depositary” is defined in the Glossary of the FCA Handbook – the full definition is reproduced in the 
appendix to this response.   

https://www.handbook.fca.org.uk/handbook/glossary/?starts-with=D
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In particular, the trustee of a unit trust is not responsible for transacting with unitholders in the fund 

on a daily basis and does not normally have responsibility for maintaining the register of unitholders – 
these responsibilities fall on the AFM as operator of the unit trust.  Similar considerations apply to 

unauthorised unit trusts, including common investment funds In the case of any of these fund types, 
the AFM is therefore responsible for ensuring all money laundering legislation and regulation is 

complied with, not the trustee.  

 
When applying the requirements of the 4MLD to trust structures, to avoid unintended consequences, 

the legislation should clearly recognise this distinction and ensure that responsibility for complying 
with this legislation is clearly and unambiguously placed on the AFM in the case of unit trusts, and not 

on the trustee.  
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Appendix 

Definition of Depositary in the Glossary of the FCA’s Handbook 

depositary 

(1) (except in LR) 

(a) (in relation to an ICVC) the person to whom is entrusted the safekeeping of all of the scheme 

property of the ICVC and who has been appointed for this purpose in accordance with regulation 5 

(Safekeeping of scheme property by depositary) of and Schedule 1 (Depositaries) to the OEIC 

Regulations; 

(b) (in relation to an AUT) the trustee; 

(c) (in relation to any other unit trust scheme other than an AIF specified in (e) the person holding 

the property of the scheme on trust for the participants; 

(ca) (in relation to an EEA UCITS scheme) the person fulfilling the function of a depositary in 

accordance with article 2(1)(a) of the UCITS Directive; 

(cb) (in relation to an ACS which is a co-ownership scheme) the person who holds the property 

subject to the scheme or to whose order that property is held, as required by section 235A(3)(d) of 

the Act (Contractual schemes); 

(cc) (in relation to an ACS which is a limited partnership scheme) the person who holds the property 

subject to the scheme or to whose order that property is held, and who has been appointed to be the 

person to whom the property subject to the scheme is entrusted for safekeeping, as required by 

section 235A(6)(e)(i) of the Act (Contractual schemes); 

(d) (in relation to any other fund other than an AIF specified in (e)) any person to whom the fund 82 

property is entrusted for safekeeping. 

(e) (for an AIF managed by a full-scope UK AIFM or a full-scope EEA AIFM (other than an AIF which 

is an ICVC, an AUT or an ACS)) the person fulfilling: 

(i) the function of a depositary in accordance with article 21(1) of AIFMD; or 

(ii) one or more of the functions of cash monitoring, safekeeping or oversight for a non-EEA AIF, in 

line with FUND 3.11.33R (1)(a) (AIFM of a non-EEA AIF). 

(2) (in LR) a person that issues certificates representing certain securities that have been admitted to 

listing or are the subject of an application for admission to listing. 
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